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Receipt Number
534583

UNITED STATED DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
NORTHERN DIVISION

MATTHEW DUBAY,
Plaintiff, Case: 1:06-cv-11018
Assign To: Lawson, David M
Vs, Referral Judge; Binder, Charles E

Assign, Date: 03-09-2006 At 10:45 AM

o Deseription: CMP DUBAY V. WELLS, ET
LAUREN WELLS, an individual, and AL (TAM)

SAGINAW COUNTY PROSECUTING
ATTORNEY’S OFFICE, BY AND
THROUGH, MICHAEL D. THOMAS,
PROSECUTOR,
Defendants.
/

COMPLAINT

NOW COMES Plaintiff, Matthew Dubay, by and through his counsel, Law Offices of
Jeffery A. Cojocar, PC, and for his Complaint against the Defendants stales as follows:

1. This is an action for both declaratory and injunctive reliel, as well as monetary
damages, based upon 42 U.S.C. §1983 which provides for redress of violations of the Equal
Protection Clause of the Fourteenth Amendment of the United States Constitution.

2. As part of this action, and pursuant to applicable federal law, Plaintiff is seeking
the modification and/or reversal of existing law and procedure, and the establishment of new law
based upon the discriminatory treatment he and other similarly situated men receive under
present notions of practice, due their violation of federal law,

3. Plaintiff, Matthew Dubay (hereinafter “Dubay™) is an individual who presently
resides within the City of Saginaw, County of Saginaw, State of Michigan and otherwise falls

within the jurisdiction and venue of this Honorable Court.
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4. Defendant, Lauren Weills (hercinafter “Wells™) is an individual who presently
resides within the City of Saginaw, County ol Saginaw, State of Michigan and otherwise falls
within the jurisdiction and venue of this ITonorable Court.

5. Defendant, Saginaw County Prosecuting Attorney’s Office (hereinafter
“Saginaw”), is a governmental entity with its principal offices located within the City of
Saginaw, County of Saginaw, State of Michigan, and which otherwise talls within the
jurisdiction and venuc of this Honorable Court. Specifically, and at all relevant times hereto,
Prosecutor Michael Thomas has indeed run, managed and controlled the Saginaw Counly
Prosecuting Attorney’s Office as one of Michigan’s governmental agencies.

1. JURISDICTION AND VENUE

6. At all times pertinent hereto, Defendant Saginaw was acting under the color of
Michigan statutes, within the meaning of 42 U.S.C. §1983, and otherwisc in violation of Dubay’s
federally protected rights and liberties.

7. Dubay brings this action under 42 U.S8.C. §1983 and §1988 to redress the
deprivation of rights under color of state law securcd by the Uniled States Constitution.

8. Original federal question jurisdiction of this Honorable Court is proper pursuant
to 28 U.8.C. §1331, as well as 28 U.8.C. §1343,

9. Further, jurisdiction for declaratory and injunctive relief is proper under 28 U.8.C.
§2201, 28 U.8.C. §2202, and Rule 65 Fed. R. Civ. Pro.

10.  The claims in this action arise out of acts that are alleged to have been taken and

injuries alleged to have been suffered in Saginaw County, Michigan, which is in the Northern
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Division (at Bay City) of the Eastern District of Michigan and venue with this Honorable Court
is proper pursuant to 28 U.5.C. §1391.

INl. STATEMENT OF FACTS

11.  On or about the fall of 2004, Dubay and Wells were involved in a relationship
wherein consensual sexual acts took place between these individuals.

12 At this time, Dubay clearly informed Wells that he had no desire to be a parent at
that point in his young life,

13.  In response to these sentiments, Wells explicitly informed Dubay that she was not
only infertile, but also using methods of contraception as an extra layer of assurance and
protectiorn.

14. In reliance upon these assurances by Wells, Dubay continued the parties’
relationship, which included a sexual relationship.

15.  Thereafter, after the parties” relationship began to deteriorate and eventually end,
Dubay was shocked to find out that Wells was pregnant, allegedly with his child.

16. At that time, Wells exercised her unilateral right to not abort the child and
otherwise bring the child to hirth. The child (EGW) was born on XX-XX, 2005, much to the
dismay, bewilderment and objection of Dubay who was at all times clear with his desires and
intentions to Wells.

17.  But a few weeks after the child’s birth, a Paternity Complaint was brought by
Saginaw through ils prosecuting attorney’s office against Dubay under Michigan’s Paternity Act,
which can be found at MCL 722,711 et seq. With the filing of this Complaint, the Defendants

were seeking the entry of a judgment of filiation, the calculation and imposition of child support
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figures and reimbursements for the delivery of this child, and other “statutory and/or equitable
relief allowed by law.” This Verified Complaint was initiated and signed by both Defendants to
this cause of action, signed individually by Wells and on behalf of Saginaw through its assigned
Agssistant Prosecuting Attorney.

18. That underlying state action is presently pending at the Saginaw County Circuit
Court, to which Dubay will be seeking a stay so that these governing, controlling and highly
important Constitutional issues can be addrcssed and ruled upon by Your Honor. Specifically,
besides other relief, Dubay is seeking a ruling {inding that such practices and procedures, as
initiated by these Defendants and which touch and detriment thousands of Michigan male
residents cach year, fun afoul of the Equal Protcction Clause of the Uniled States Constitution
and must be deemed illegal as a matter of law.

COUNT 1

VIOLATION OF THE EQUAL PROTECTION
CLAUSE OF THE UNITED STATES CONSTITUTTON

19.  Dubay incorporates and realleges paragraphs 1 through 18 as though fully restated

herein.

20. Seclion | of the Fourteenth Amendment Lo the United States Constitution
provides that:

Section 1. All persons born or naturalized in the United States, and
subject to the jurisdiction thereof, are citizens of the United States and of
the State wherein they reside. No State shall make or enforce any law
which shall abridge the privileges or immunities of citizens of the United
States; nor shall any State deprive any person of life, liberty, or property,
without due process of law; nor deny to any person within its jurisdiction
the equal protection of the laws.

21.  Further, under Anticle 1, §2 of the Michigan Constitution:
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Sec. 2. No person shall be denied the cqual protection of the laws; nor
shall any person be denied the enjoyment of his civil or political rights or
be discriminated against in the exercise thercof because of religion, race,
color or national ongin. 'The legislature shall implement this scction by
appropriate legislation.

22.  Under our nation’s evolving jurist prudence, the right to privacy as protected
under the concept of personal liberly has never been confined solely to females, as this right is
supposed to extend to both men and women in deciding whether to bear or beget a child. Roee v.
Wade, US 113 (1973); Carey v. Population Services Int’l, 431 US 678 (1977); Eisenstadt v.
Baird, 405 US 438 (1972).

23, This fundamental right protected by the United States Constitution entails two
separale rights that should not, and cannot, be segregated or selectively enforced by partics such
as these Defendants. Specifically, it includes the right to procreate as well as the right to avoid
procreation by men and women alike. As applied to the instant set of ¢ircumstances, the practice
and pursuits of each of these Defendants under the guise of state law through Michigan’s
selectively enforced Paternity Act, which are perpetrated upon similarly situated men throughout
this state, are discriminatory in nature and do deny individuals such as, and including, Dubay
from the Equal Protection of the law under both federal and state Constitutions and guarantees.

24.  Enforcement of such practices including, but not limited to, pursuit of the civil
claim under Michigan’s Paternity Act, does run afoul of thesc federally protected rights and
liberties and is clearly violative of the Liqual Protection Clause of the United States Constitution,
as well as that of Michigan’s Constitution.

25.  The Defendants’ actions being pursued against Dubay violate his federally

protected and entrenched rights, and clearly show contrasting and discriminatory behavior and
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influence over himself, as a male citizen, versus the treatment and protections afforded to
females such as Wells. Such gender based classifications and discriminatory practices as being
pursued against Dubay by the Defendants do not serve any viable and/or important governmental
objective under any interpretation of the facts, and further arc not substantially related to any
such objective, These such practices as those being exhibited upon Dubay by the Defendants
cannot withstand the applicable scrutiny and legal tests of the Equal Protection Clause ol the
United States Constitution, and therefore must be immediately stricken.

26. Michigan’s Paternity Act as enforced, as demonstraled and exhibited by the
actions of these Defendants, is an unequivocal violation of equal prolection. Such practices and
procedures impose special, broad and dissimilar responsibilitics and obligations upon men such
as Dubay, while affording certain privileges, rights and choices to be unilaterally made and
exercised by females such as Wells, all to the societal, financial, emotional, psychological and
other detriment of Dubay and other similarly situaied men.

27.  These actions of the Defendants are sweeping in naturc, discriminatory,
preventing and enjoining men from being afforded certain choices, the right to privacy, and
certain other liberties provided to all females such as Wells, again to the detriment of men within
this state such your instant Plaintiff.

28.  These practices and procedures, including the entorcement of Michigan's
Paternity Act, singles out one group and classification of individuals, being men such as Dubay,
for uncqual treatment without sufficient justification and for the very purpose of treating them

differently than females and depriving them of federally recognized rights.
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29.  This treatment and punishment imposed by such practices is unconditional and
furthers no substantial and compelling governmental interest, which could in any way outweigh
the deprivation of rights exerted upon Dubay and other men found in his situation.

30.  Asadirect and proximate result of the Defendants’ violations of Dubay’s Equal
Protection rights, Dubay has been materially and substantially irjured in numerous respects,
including, but not limited to, the following:

Enduring a loss of liberty and loss of dignity;

Sustaining a loss of public estcem;

Subjecting himself to embarrassment, public reticule, anger, loss of self-
esteem, etc.;

* Incurring substantial expense in being forced to not only pursue and scek the
protection of his rights, but also to defend himself from the legal process and
actions of these Defendants; and,

¢ Other such damages as may become known throughout the course of
discovery in this matter.

WHEREFORE, the Plaintiff respectiully requests that this Honorable Court enter
judgment and/or an order award him the following relicf:

A. Decclare that the actions and practices taken by these Defendants do indeed violate
the Equal Protection Clause of both the United Statcs Constitution and the Michigan Constitution
insofar as they discriminate and/or treat men and women differently contrary to governing law;

B. Declare that enforcement of Michigan®s Paternity Act, found at MCL 722,711 et
seq, as applied and exhibited by Defendants such as these to be unconstitutjional and a
deprivation of not only Dubay, but all similarly situated men’s Equal Protection rights;

C. Enjoin such enforcement of Michigan’s Paternity Act against not only Dubay, but

other similarly situated men;
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D. Pursuant to allowances under 42 U.8.C. §1983, award Dubay whatever monetary
damagcs he may be entitled to commensurate with the proots in this matter;

E. Award Dubay reimburscment of costs and attorney fees under 42 U.S.C. §1988;
and,

E. Any other relief deemed agreeable and equity and good conscience.

Respectfully Submitted,
Law Offices of Jeffery A. Cojocar, P.C.

——

By: Jeffery A. Cojocar

Attorney for Plaintiff

8113 Wilson Strect

Shelby Township, MI 48316
(586) 816-0022

e-mail; cojocarlaw@algxmail.com
Bar number P54758

Dated: March 2, 2006
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